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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

AT o, ST Yo Ud HareR el IReRer Bl adier—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

o «iffram,1994 &) GRT 86 & Al 3MdIed BT /1 & URT ®I A1 HdcI—
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufted &g dic W1 gow, SE Yob T4 [arhy Ui RIS 3l 20, = A<
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i)  orfieim =g~y &1 facia offem, 1994 @1 T 86 (1) & ofcid ordiel W
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the-—

Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appeaied ’w;\
against (one of which shall be certified copy) and should be accompanied by a fees /of* Rs"ﬁ“ )
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhg ol 3
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied|is is' :
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the anqeunt\o(T'
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service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) focar sfeifram, 1904 @ T 86 W Su-gRRI wd () @ e ordier Wamen frmraed, 1904 @ a9 (21\;)
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994 shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunat.

2 FATHAET raTerd och ARFTA, 1975 &7 Wl W e~ & siefa Feifa iy aaR qo oméeT wd serr
TP & Sreer &1 9 W % 650/ — I BT Gy Yoo v o BF ARy

2. One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule- in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the

Finance (No.2) Act, 2014.
4(1) su "l A, W IEU F i arder WiREROT & weAaT STET Yo AT e AT U
frarfea g & Ao fFT 71w gfe & 10% SpTaeT W 3R 18T dhaer gus Ramfed gt a9 avs ¥ 10%
ST TR Y ST Whell &
4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. e
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ORDER IN APPEAL

M/s. Housing & Urban Development Corporation Ltd., 4™ Floor,
Gruh Nirman, Ashram Road, Ahmedabad (hereinafter referred to as ‘the
appellants’) have filed an appeal against the Order-in-Original number Div-
VII/North/113/Refund/Housing/18-19 dated 23.10.2018 (hereinafter referred
to as ‘impugned order’) passed by the Assistant Commissioner, Central Tax,
Division-VII, Ahmedabad-North (hereinafter referred to as ‘adjudicating
authority’);

2. The facts of the case, in brief, are that the appellants had filed a
refund claim amounting to I39,97,732/- for the period 2012-13 to 2017-18
before the adjudicating authority. Later on the appellants amended their
refund claim to I 29,74,276/-. During the course of scrutiny, the
adjudicating authority found that the claim of refund was beyond one year
and accordingly, disposed off the refund claim application of the appellants,
vide the impugned order, on the ground of time bar under the provisions of
Section 11B of the erstwhile Central Excise Act, 1944 made applicable to the
Service Tax vide Section 83 of the erstwhile Finance Act, 1994.

3. Being aggrieved with the said verdict, the appellants preferred an
appeal before me. The appellants argued that they had paid full Service Tax
against 50% tax liability as per Notification number 30/2012-ST dated
20.06.2012. They further clarified that the excess payment was made by
them due to their mistake of interpretation of law and therefore, the amount
which was in excess of the duty liability, should be treated as deposit with
the government and not as a tax and therefore, the issue should be out of

the purview of Section 11B of the erstwhile Central Excise Act.

4. Personal hearing in the matter was granted and held on 18.01.2019
wherein Shri Pravin Dhandharia, Chartered Accountant, appeared before me
and reiterated the contents of appeal memo. He submitted that 150% duty
has been paid and that is undisputed, hence, 50% excess amount is not duty
but deposit and therefore, limitation under Section 11B is not applicable. He
further tabled before me the judgment of Hon’ble High Court in the case of

Joshi Technologies International vs. Union of India.

5. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. I find that the adjudicating
authority has rejected the refund claim on the ground of limitation without

going to the merit of the case.

6. At the onset, I find that the appellants were supposed to execu
tax liability as per the Notification number 30/2012-ST dated 20.0
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However, instead of 50% Service Tax (under Reverse Charge Mechanism),
they paid 100% tax and when they came to know about their mistake, they
applied for refund of the excess amount of Service Tax. I also find from the
impugned order that the appellants have regularly paid 100% Service Tax
from 2012-13 to 2017-18 showing that they were sincere about the payment
of tax. Moreover, I find that the appellants have submitted photocopies of
several affidavits where the sub-contractors have committed to pay fheir part
of Service Tax. The appellants have also submitted before me, copies of
Chartered Accountants certificates confirming that Service Tax had been paid
by the sub-contractors. The adjudicating authority, in the impugned order,
did not counter the above facts. In fact in the Discussion and Finding part of
the impugned order, the adjudicating authority has quoted a clarification
from the Service Tax department mentioning that sub-contractors are liable
to pay 50% of Service Tax and if the appellants had paid in excess, they
could claim the refund. I reproduce the said quote below, verbatim;

"The main concern is, when full service tax is already paid by HUDCO,
the reimbursement to CPWD for further reimbursing to Sub-Contractors,
would tantamount to double taxation. Also HUDCO has been provided
one clarification received by CPWD from Service Tax Department (ref:
F.No.STC/4-1/Tech/Misc/15-16/143, dt. 18.05.2015) clearly mentioning
that Sub-Contractors are liable to pay 50% of the tax dues and if
HUDCO has paid in excess then 50% of the tax due, refund can be

claimed.”

I further reproduce below, verbatim, the next paragraph where the
adjudicating authority wonders as to why the appellants continued to pay
100% Service Tax even after clarification dated 18.05.2015;

"From the ground of refund submitted by the claimant, it is observe that
50% of Service Tax paid by the sub-contractor are yet to be reimbursed
to the CPWD. The Joint Commissioner, Service Tax Ahmedabad has
already clarified vide letter F.No. F.No.STC/4-1/Tech/Misc/15-16/143,
dt. 18.05.2015 that Dub-Contractors are liable to pay 50% of the tax
dues, I do not understand as to why HUDCO continued to pay 100%
Service Tax even after the clarification dated 18.05.2015.”

Thus, it is quite clear from the above that the adjudicating authority did not
negate the fact that the appellants had paid Service Tax more than they
were required to pay. However, it seems that the adjudicating authority did
not personally verify the fact that sub-contractors have paid 50% of the
Service Tax. The adjudicating authority is also directed to verify and confirm

that the appellants have paid duty as claimed by them and the same is not o

A Vs

adjusted in the fability of the subsequent period. He is also directed to lo Ko ot

into the applicability of unjust enrichment. He only relied upon the fa g
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mentioned in the grounds of refund submitted by the appellants. He should
have investigated the fact independently and mentioned the same in the
impugned order. In view of the above only, the case is needed to be
remanded back to the adjudicating authority for proper verification and a
fresh order. =

7. Thus, looking to the intention of the appellants and the prevailing
situation, if the adjudicating authority finds that the appellants had actually
paid excess amount of Service Tax that they were not liable to pay, their
payment of duty may be treated as a procedural lapse on their part or
payment due to mistake of law and there would be no reason to deny them
the refund of excess amount paid. The law should be aiways applied to help
the trade and not to punish them on flimsy procedural grounds. I have seen
many instances where tax has been paid on goods or on services which are
not at all leviable to tax. Often the tax payers pay such amounts due to
insufficient knowledge on their part or on the part of Revenue who coax them
to pay to be on the safe side. Later, when it is realized that the tax is not
pa\_/able, refund claims are made which are rejected by Revenue on the
ground of time bar. The statutory time bar given in the Service Tax, Excise
and Customs Acts is invoked on the basis of judicial pronouncement. I am of
the belief that the normal statutory time limit does not apply if the goods or
services are not taxable. The court of law has always treated this subject
with a very rational approach to ensure that the genuine tax payers are not
penalized on limitation issues. There are plentiful of case laws to quote where
the higher courts have negated the stringent approach of the department
where the refund of unauthorized tax has been rejected with flimsy grounds.

In Salonah Tea Company [1988(33) ELT 249(SC)], the Hon’ble Supreme
Court had held that as taxes should be paid by the citizen as soon as they
are due in accordance with law, equally, taxes collected without authority of

law, from a citizen, should be immediately refunded.

In Cawasi & Co. case [1978 E L T (J 154)], the Hon'ble Supreme Court
observed that the period of limitation prescribed for recovery of money paid
under a mistake of law is three years from the date when the mistake is
known, be it 100 years after the date of payment. This judgment has been

quoted and depended upon by the following judgment of the Hon'ble Andhra
Pradesh High Court.

In the case of U Foam Pvt. Ltd. vs the Collector of Central Excise -1988 (36)
E LT 551(A P), the issue was that Revenue rejected the refund quoting the
time limit under Rule 11 of the Central Excise Rules, 1944, and Section 11””{

period of limitation to be applied is three years from the date wheq
assessee discovered the mistake in the payment of duty, or from the \q’a"
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when it came to the knowledge of the assessee that it is entitled to the

refund”.

In the case of Hexacom (I) Ltd. vs CCE, Jaipur - 2003 (156) EL T 357 (Tri -
Del), the tribunal held that if any amounts are collected erroneously as
representing Service Tax, which is not in force, there is no bar to the return
of such amounts. The time limit under Section 11B of Central Excise Act,
1944 does not apply. The tribunal observed the following;

"We have perused the records and heard both sides. It is not in
dispute that no service tax was leviable during the period in question.
Therefore, whatever payment was made did not relate to Service Tax
at all. It was merely an erroneous collection by DOT and payment by
the appellants. Therefore, provisions relating to refund of Service Tax,
including those relating to unjust enrichment, cannot have any
application to the return of the amount in question. It is further noted
that provisions contained in Section 11D of the Central Excise Act have
not been made applicable to service tax. Therefore, if any amounts are
collected erroneously as representing service tax, which is not in force,
there is no bar to the return of such amounts. The rejection of refund

application was, therefore, not correct”,

In the case of CCE, Raipur vs. Indian Ispat Works Ltd -2006 (3) S TR 161
(Tri -Del), the Tribunal held that, “The department has allowed the claim of
the respondents for the period 16-11-97 to 1-6-98, but rejected the refund
claim for the previous period and subsequent period as time barred. The
rejection of the claim of refund is wrong as it can be seen from the records,
that the amount paid by the respondents is not a tax, but an amount
collected by the department without any authority of law”. In the case of
CCE, Bangalore vs Motorola India - 2006 (206) E L T 90 (Kar), the high court
has held that in the case of claim of refund, limitation under Section 11B of
Excise Act is not applicable since the amount paid by mistake in excess of
duty and such amount cannot be termed as duty. Therefore, the conclusion is
clear that if a tax has been collected which is not leviable at all, the time limit
given in the tax laws does not apply. The general time limit under the
Limitation Act 1963, applies under which the limit‘ is three years from the
time of coming to know of it. As, legally, there was only 50% tax liability on
their part, the excess amount of Service Tax already paid by them has to be
treated as deposit and not tax. When the amount paid by the appellants is to
be treated as deposit, the principle of limitation and all other restricting
criterion would not be applicable to the case.

8. Therefore, in view of the discussion held above, I remand back tie”
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case to the adjudicating authority with direction to examine independently;
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whether 150% of Service Tax has been actually paid and whether all the
sub-contractors have paid 50% of Service Tax as per the guidelines of
Reverse Charge Mechanism or otherwise. If the above information comes to
be authentic, then the adjudicating authority should allow the refund with
consequential benefits as there would be no reason to reject the excess

amount, on the ground of limitation under Section 11B, as discussed in
paragraph 7 above.

9. NNl GaRT &oT T IS el T PYERT 3RFT adF T fhar smar B

9. The appeal filed by the appellants stands disposed off in above terms.

CENTRAL TAX (Appeals),
. AHMEDABAD.

ATTESTED

(S. DUTTA)

SUPERINTENDENT,

CENTRAL TAX (APPEALS), AHMEDABAD.

To,
Housing & Urban Development Corporation Ltd.,

4™ Floor, Gruh Nirman, Ashram Road,
Ahmedabad

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner, Central Tax, Gandhinagar.

3) The Dy./Asst. Commissioner, Central Tax, Mehsana Division.

4) The Asst. Commissioner (System), Central Tax, Hg., Gandhinagar.

\A) Guard File.
6) P. A. File. s







